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Jeremy Joseph Brown, #62625
I.S.C.I., Unit 13
Post Office Box 14
Boise, Idaho
83707

IN THE SUPREME COURT
OF THE STATE OF IDAHO
Jeremy Joseph Brown,
Appellant

VS:

State of Idaho,
Respondent

)
)
)
)
)
)
)
)
)
)
)
)
)
)

NO.

41217

Reply Brief Of Appellant

ON APPEAL FROM THE SECOND JUDICIAL DISTRICT
IN AND FOR THE COUNTY OF LATAH

REPLY BRIEF OF APPELLANT

STATEMENT OF FACTS
2
3

4

This is an appeal from the denial of a Criminal Court Rule
35 Motion to Correct an Illeqal sentence.
The Appellant alleqes that when the Court imposed the

5

sentence upon him it imposed consecutive sentences; i.e .. one

6

sentence for the crime of Aqqravated Battery, and a consecutive

7

8
9

IO
11
12

sentence for the use of a firearm in the commission of the
Aqqravated Battery.
The Appellant has also made a claim that as APPLIED TO HIM
the enhanced oenaltv for the use of a weapon violates the
prohibition on beinq placed twice in jP-noardv, (Twice punished),
because the use of the weapon was used to elevate the crime from
Batterv. to the crime of Aqqravated Battery, and then used yet

I3

aqain when it was used to sentence the Appellant to a consecutive
14

sentence for the use of a weapon durinq the commission of the
I5

aqqravated batterv.
16

17

The District Court denied to the Appellant any type of
relief, stating that there was no consecutive sentences imposed,

18

and that it was not violative of the double jeopardy clause to

19

impose multiple enhancements upon the Appellant.

20
21

(Paraphrased).

The Appellant filed a timely Notice of Appeal, from which
this Appeal follows.
It should also be noticed that there were other issues

23

litigated to the Court, and which were also litigated to this
Court on appeal, but the Respondent has failed to file any
of brief as to those issues.

y Brief of

llant-1

CLAIM ONE
2

The Appellant has asserted that the District Court erred

3

when it dismissed the Motion to Correct an Illegal sentence,

4

when the Court stated that it had not imposed consecutive

5

sentences.

6

7
8
9

I0

11
12
13

If the Court did impose consecutive sentences, then of
course the sentence is illegal.
The Appellant has provided proof beyond any doubt that the
Court imposed consecutive sentences.
The Appellant provides to this Court Exhibit B. Exhibit B
is a copy of the original Judgment and Sentencing Order. rt is
very clear that consecutive sentences were in fact ordered.
The Appellant provides to this Court Exhibit

c.

Exhibit C

is a copy of a letter sent from the Court to the Commission of
14

Pardons and Paroles concerning the re-sentencing of the Appellant
15

after a sentence reduction was allowed. It is very clear that
16

once more, consecutive sentences were in fact imposed.
17

The Appellant provides to this Court Exhibit D. Exhibit D
l8
19

20
21
22

,-.
__
)

24

25

is a copy of the Order reducing the sentence imposed. It is very
clear from Exhibit D that there are consecutive sentences
imposed.
Finally, attached heretofore is a copy of the original
sentencing hearing transcript. As can be very clearly seen, on
page 136 of the hearing, it is stated that the sentences are to
be served consecutively.
As this Court is fully aware, it is the Oral words used in
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open Court that is the legal and binding sentence. Please See,
State V. Wallace, 116 Idaho 930, 782 P.2d 53,
3

4

5
6

7
8

(1989); State V.

Allen, 144 Idaho 875, 172 P.3d 1150, (2007).
Based upon this fact, it is clear, and is undisputed by any
of the parties, that the original sentencing Court transcript,
as is attached heretofore, on page 136, establishes that the
Court, Orally, in open Court, imposed Consecutive sentences.
Exhibits

B, C, and D also clearly show the words of the

Court when imposing the consecutive sentences.
9

In the case of State V. Alsanea, 138 Idaho 733, 69 P.3d
I0

153, (2003), the Court has made it clear that there should not
I I

be two separate sentences imposed,

(Consecutive), for the use of

12

a weapon and the underlying crime. It should be one sentence.
13
14

The Idaho State Department of Corrections are acting upon
the Orders of the Court, and are computing and composing the

15

sentences of the Appellant as if they are consecutive, because

16

that is what the Court ordered.

17
I8
19

20
21

Because the sentences are being administered as consecutive
they are not "one sentence".
Because the Court ordered these to be consecutive, orally,
in open Court, it is an illegal sentence and must be stricken.
The Appellant has proven that the sentences were ordered to
be served consecutively by the attached Exhibits.
The State of Idaho has submitted no type of evidence which

24

shows that the sentences are not consecutive, and therefore this
Court should find in favor of the Appellant.

25

Reply Brief of Appellant-3

1

2

CLAIM TWO

3

The Petitioner/Defendant also claims that he has been
subjected to double jeopardy on a complete different level, and

4

5
6
7

that it is clear on the face of the record and needs to be

1

·I

corrected.
The Petitioner has attached heretofore as Exhibit A a copy'

8 ·of the charging document in this case.
9

Clearly, it is on the face of the record that the Petitione

10

was charged with a violation of the Idaho Code E;18-903, 18-907,

11

and 18-908. committed as follows:

12
13
14

"That the Defendant, Jeremy Joseph Brown, on or about the
14th, day of August, 2001, in the County of Latah, State
of Idaho, did wilfully and unlawfully use force or violence
upon the person of Adam Lee Brausen, with a deadly weapon,
by shooting Adam Lee Brausen in the head with a .32 Beretta
Tomcat".

15

16

It is clear in the Jurisprudence of the United States that

17

the government is "locked into the four corners of the charging

18

document".

19

20
21

The charge under Idaho Code ~18-903 is "Battery". E;18-903
is clear on the face of the document.
The charge of Battery, under 18-903 was elevated to a charg~

22

of Aggravated Battery. Aggravated Battery is also clearly named

23

on the charging document. It is ~18-907.

24
25

The charge of Battery, a violation of 18-903 was a
misdemeanor charge. It was elevated to the felony charge of

Reply Brief of Appellant-4

1

2

Aggravated Battery because of the use of " ..• a . 32 Beret ta Tomcat".
By

elevating the charge from a misdemeanor to a felony,

for

3

the use of the weapon, the Petitioner/Defendant has had the use

4

of a weapon already used against him once.
The State of Idaho did not have to charge the Petitioner/

5
6

/Defendant in the manner that they chose to do. The state of Idaho

7

could have charged the Petitioner/Defendant with the crime of

8

Aggravated Battery because he had inflicted traumatic injury to

9

the person of Adam Lee Brausen; and then the State of Idaho

10

could have went on into the second part of the charging document

11

and alleged that the traumatic injury was done with the use of a

12

weapon, and therein named the weapon.
But the state of Idaho did not do so, and by the way that

13

14

the State of Idaho charged the Petitioner/Defendant, he has been

15

subjected to a violation of the double jeopardy clause of both

16

State and Federal constitutions.

17

When the State of Idaho used the .32 Beretta Tomcat in the

18

charging document, and named it by name, and then when the State

19

of Idaho goes forward and elevates the charge from a misdemeanor

20

to a felony for the use of the .32 Beretta Tomcat, this action

21

would preclude the State from usinq this same information for any

22

other purpose.

23

Double jeopardy is violated when the state of Idaho goes
I

24 !forward in the second part of the information and charges the

25

Petitioner/Defendant with the use of the exact same .32 Beretta

y Brief of
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1
2
3
4
5

Tomcat as an enhancment.
"AND FURTHER, That the Defendant, Jeremy Joseph Brown, on
or about the 14th day of August, 2001, in the County of
Latah, State of Idaho, did use a deadly weapon, to-wit;
a .32 beretta Tomcat, in the commission of the crime of
AGGRAVATED BATTERY, Idaho Code 18-903, 907, 908, as charged
in the Amended Criminal Information in Latah County Case
Number CR-01-01271, and is therefore subject to sentencing
pursuant to Idaho Code 19-2520".

6

7

The use of the .32 Beretta Tomcat has already been named as

8

the ways and or the means to have committed the charge of Battery

9

a violation of ~18-903. The use of the same .32 Beretta Tomcat

10

has already been named in part one of the information, as the

11

ways and the means to have elevated the charge from a violation

12

of 18-903, to a charge of 18-907.

13

14

The Idaho state Supreme Court has already spoke

as to this

same argument.
In the case of State V. McCormick, 100 Idaho 111, 594 P.2d
(1979), the court stated,

17
18

"An 'included offense' is one which is necessarily committed
in the commission of another offense; or one, the essential
elements of which are charged in the information as the
manner or the means to have committed an offense".

19

20

It is very clear that in the case before this Court that

21

the use of the .32 Beretta Tomcat was charged as the manner and

22

the means to have committed the crime of Battery under 18-903,

23

and it is also very clear that the same use of the weapon, the

24

.32 Beretta Tomcat was used in the information as the way or the

25

means to have committed,

(Or to elevate the charge to Aggravated

ly Brief of Appellant-6

1

Battery), and therefore it has been used against the Petitioner/

2

Defendant already.

3

"The Constitutional Prohibition against double jeopardy

4

bars conviction and PUNISHMENT for any included offenses". State

5

V. Storey,

109 Idaho 993, 712 P.2d 694,

(1985).

In State V. Bryant, 127 Idaho 24, 896 P.2d 350,

6

(1995), the

7

Idaho State Supreme Court found that the recital of the use of a

8

weapon in the charging documnet would preclude the use of that
weapon from being used further in that case.
When the court went forward and imposed a consecutive term

10

11

upon the Petitioner/Defendant, for the use of the weapon, and the

12

same weapon has already been used twice in this case, the Court

13

imposed a sentence without subject matter jurisdiction. The use

14

of the weapon had already been used once to elevate the crime

15

charged from a misdemeanor to a felony; then it was used as a way

16

or means to have committed the felony; then it was used in the

17

charging document for an enhanced penalty.
Idaho subscribes to the "indictment" or "pleading" theory

18
19

to determine if one offense is a lessor included offense of

20

another. Please see State V. Thompson, 101 Idaho 430, 614 P.2d

21

970,

(1980).

22

Under the indictment or pleading theory it has been

23

"that an offense is an included offense if it is alleged
in the information as a means or element of the commission
of the higher offense". State V. Hall, 86 Idaho 63, 69,
383 P.2d 602, 605-606, (1963).

24
25

ly Brief of

llant-7

ld,

In the case of State V. Bates, 106 Idaho 395, 679 P.2d 672,
2

(1984), the Idaho State Supreme Court stated,

3

" .. whether one offense is included in another, for purposes
of double jeopardy, is to see if one offense was used in
the information as a way or the means to have committed
another offense".

4
5

6

In the case before this Court, on the face of the record,

7

it is perfectly clear that the use of the .32 Beretta Tomcat was

8

used in the information as a "way or means" to have committed

9

the crime of Battery, under 18-903. It is also clear from the

10

face of the record,

11

of the .32 Beretta Tomcat was used to elevate the crime from

12

Battery under 18-903, to a felony charge of Aggravated Battery

13

under 18-907. This is perfectly clear on the face of the charging

14

document. There is no type of hearing necessary to discern these

I

15 'facts.

(The charging information), that the same use

.

This Court need only look to the charging document to see

the truth of the matter asserted.

16

So, when the State of Idaho goes forward yet again, in the

17
I

18

1

same charging document, and names the exact same .32 Beretta

19

Tomcat as the ways or the means to have committed the offense

20

as charged in part two of the information, this violates double

21

jeopardy as the

22

twice in this case.

23

same

.32 Beretta Tomcat has already been used

So, when the State of Idaho has used it to pronounce the

24

enhanced sentence of 15 years upon the Petitioner/defendant, that

25

would be the third time the .32 Beretta Tomcat was used.
Reply Brief of Appellant-8

1

The exact same issue was present to the same type of

2

sentencing issue in the State of Montana in the case of

3

State V. Guillaume, Montana State Supreme Court Order entered on

4

February 19th, 1999, Case Number 97-291.

5

In that case the Montana state Supreme court found that it

6

was Unconstitutional for the State Legislature to have made such

7

a provision to allow the use of a weapon to be the reason to have

8

the greater charge of Aggravated Assault, over the lesser charge

9

of misdemeanor assault violates double jeopardy.

10

The Court found that as applied to him, the weapons

11

enhancment was unconstitutional as it violated double jeopardy in

12

that the use of the weapon was already used in the charging

13

document.

14

This is exactly what is before this Court. The exact same

15

argument as was before the Montana State Supreme Court in that

16

case.
The Petitioner/Defendant herein is arguing that he has been

17

18

punished more than once for the same offense, when the State of

19

Idaho continues to use the .32 Beretta Tomcat in multiple ways

20

to increase the punishment for the crime as charged.
In the case of State V. Peregrina, 261 P.3d 815, 151 Idaho

21

22

538,

23

be only one enhanced penalty under 19-2520E for the use of a

24

weapon during the commission

25

(2011 ), the Idaho State Supreme Court stated that there can

of a crime.

Once more, the .32 Beretta Tomcat has been used multiple
Reply Brief of Appellant-9

1

times to punish the Appellant and that violates the Double
2

Jeopardy Clause of the United States Constitution.

3

The Appellant is stating, and has proven that the sentence

4

was enhanced once when the crime was enhanced from the crime of

5

battery to the crime of Aggravated battery. The Appellant is

6
7
8

stating and has proven that the sentence was again enhanced
when he was given an additional consecutive sentence for the
use of the same weapon that was used to enhance the crime from
the charge of battery to the crime of Aggravated Battery.

9

The Appellant is stating that this is a direct violation of
10

the laws of the State of Idaho, and the Constitution of the
11

United States.
12

Finally, the Appellant has also raised claims of being
13
14

15
16

denied the right to the effective assistance of counsel, and that
he was denied Due Process of Law by the failure of the State of
Idaho to follow it's own laws.
The Appellant cited to case authority to show that the

17

Court's have not precluded a claim of ineffective assistance of

18

counsel from being litigated in a Rule 35 Motion, and that it

19

was error for the Court to dismiss these claims without a hearin.

20

CONCLUSION

21

The Appellant has shown that the Court, orally in open
court, pronounced consecutive sentences.

23
2-1

25

The Appellant has shown that consecutive sentences are not
legal, and that the remedy is to remove the illegal portion of
the sentence, leaving the legal sentence in place.

Reply Brief of Appellant-10

The Appellant has shown that he has been subjected to
2

multiple enhanced penalties, and that this is a violation of the
double jeopardy clause of the United States Constitution, as well

4

as the laws of the State of Idaho.

5

It is based upon these proven facts that the Appellant be

6

granted the relief he sought in the District Court. Removal of

7

the illegal portion of his sentence leaving in place the legal

8

9

sentence of 15 years fixed for the crime of Aggravated Battery,
less any amount of sentence reduction he was previously granted
in any Rule 35 Motion.

l0

DECLARATION OF APPELLANT

I I
12

Comes now, Jeremy Joseph Brown, who Declares, under the
United States Code, Title 28, Section 1746, that the enclosed
document is true and correct to the best of his belief and

14

knowledge;.

15

\-6t't
Dated

16
17

CERTIFICATE OF SERVICE
18
19

I, Jeremy Joseph Brown, Certifies that a true and correct
copy of the enclosed was duly served upon the parties entitled to

20
21

such service by depositing a copy of the said same in the United
States Mail, first class postage pre-paid and addressed as
follows:

21
24

Clerk of the Court
Idaho State Supreme court
Post Office Box 83720
Boise, Idaho
83720-0101

25

Office of the Att. Gen.
Att: Daphne J. Huang
Post Office Box 83720
Boise, Idaho
83720-0010

l- 7- l~
Dated

Reply Brief of Appellant-11

EXHIBIT

LATAH COUNTY PROSECUTOR'S OFFICE
WILLIAM W. THOMPSON, JR.
PROSECUTING ATTORNEY
Latah County Courthouse
P.O. Box 8068
Moscow, Idaho
83843-0568
Phone:
(208) 882-8580 Ext. 3316
[SB No. 2613

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO,

IN AND FOR THE COUNTY OF LATAH

STATE OF IDAHO,
Plaintiff,
V.

JEREMY JOSEPH BROWN,
Defendant.

---------------Pursuant

to

of Latah County,

)
)
)
)
)
)
)
)

Case No. CR-01 01271

N~ENDED CRIMINAL INFORIAATI0N

Idaho Criminal Rule 7,

the

Prosecuting Attorney

Idaho, alleges by this information that:

JEREMY JOSEPH BROWN
DCJ B :

09- 07 7 8
519-04-6013

~SN:

h 1s perpetrated a crime against,
t:he ;::, cite ')[
BATTERY,
[daho Code
i\.,]GRAVATED
13-903,
907,

, : c)mmi t

t

.Jciho
8/

I

d

ed as follows :

-::'h:::it the Defendant, JBREMY JOSEPH BROWN, on
about
-::::.e Hth day
f August,
!JO l,
in the County of Latah,
tace c_)t r daho, did '.-n l fully -rnd unlawful 1 y use force
) L ~l
,1
n the ,::er son
f /\dam Lee Br2u.sen,
ence

ED

deadly weapon, by shooting Adam Lee Brausen in the head
with the a .32 Beretta Tomcat.
FART II
SENTENCING ENHANCEMENT, pursuant to Idaho Code 19-2520,
FURTHER, That the Defendant, JEREMY JOSEPH BROWN,
or about the 14 th day of August, 2001, in the County of
Latah, State of Idaho, did use a deadly weapon, to-wit:
a .32 Beretta Tomcat, in the commission of the crime of
AGGRAVATED BATTERY, Idaho Code 18-903, 907, 908, as
charged in the Amended Criminal Information in Latah
County Case No. CR-01 01271, and is therefore subject
to sentencing pursuant to Idaho Code 19-2520.
]\}ID

DATED this

1q

day of

I

William W. Thomp
Prosecuting Atta

EXHIBIT B

CASE NO

------

BY_______ '.::?UTY

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DIS7RICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH

STATE OF IDAHO,
·Plaintiff,

V.
JEREMY JOSEPH BROWN,

DOB:
SSN:

_______________
Defendant.

On the. 22nd day of

)
)
)
)
)
)
)
)
)
)
)
)

Case No. CR-01-01271

JUDGMENT OF CONVICTION

February,

2002,

the

defendant,

JEREMY

JOSEPH BROWN, defendant's counsel, Mark S. Moorer: and the State's
attorney,

Michelle

M.

Evans,

appeared

before

this

Court

for

pronouncement of judgment.
At that time the defendant was again advised that an
Criminal Information had been filed charging defendant with the

JUDGMENT OF CONVICTION:

Page -1-

felony offense of AGGRAVATED BATTERY, Idaho Code 18-9031 9071 908,
and SENTENCING ENHANCEMENT,

Idaho Code 19-2520,

committed on or

about the 14th day of August, 2001, and that on December 7, 2001 1
the defendant entered a plea of guilty to such charge which plea
was accepted by the Court.
The Court 1 having considered the Presentence Investigation
Report filed herein 1 the evidence,

if any,

of circumstances in

aggravation and in mitigation of punishment,
counsel and any statement of the defendant,

the

arguments of

thereupon asked the

defendant if there was any legal cause to show why judgment should
not be pronounced at this time to which defendant replied that
there was none.
Good cause appearing,
The Court finds that the said defendant, JEREMY JOSEPH BROWN,
having pleaded guilty to the crime of AGGRAVATED BATTERY 1 Idaho
Code 18-9031 907 1 908, a felony 1 and SENTENCING ENHANCEMENT, Idaho
Code 19-2520, is guilty of said offense; and

IT IS ORDERED ADJUDGED AND DECREED, that said JEREMY JOSEPH
BROWN

stands

3ATTERY1

CONVICTED

OF

Idaho Code 18-903,

RECORD
907,

of
908,

the

crime

a felony,

AGGRAVATED
and SENTENCING

31:-J"'R.7?.NCEMENT, Idaho Code 19-2520, and that defendant be committed to

JUDGMENT OF CONVICTION:
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the custody of the Idaho State Board of Correction for a period of
FIFTEEN (15} YEARS for the AGGRAVATED BATTERY and pursuant to Idaho

Code

19-2513,

the

defendant

shall

serve

a

minimum

period of

confinement of not less than FIFTEEN (15) YEARS, during which the
defendant shall not be eligible for parole or discharge or credit
or reduction of sentence for good conduct except for meritorious
service.

Further, the defendant shall be committed to the custody

of the Idaho State Board of Correction for a period of FIFTEEN (15)
YEARS on the SENTENCING ENHANCEMENT.and pursuant to Idaho Code 19-

2513, the defendant shall serve a minimum period of not less than
TEN (10) YEARS, during which the defendant shall not be eligible
for parole or discharge or credit or reduction of sentence for good
conduct except for meritorious service.
shall

be

served consecutively,

confinement of THIRTY

(30)

for

minimum

period

total

said sentences

maximum period of

YEARS and a total minimum period of

confinement of TWENTY-FIVE YEARS.
YEARS

a

FURTHER,

of

After said TWENTY-FIVE

confinement,

the

defendant

(25)
shall

subsequently be confined for a maximum indeterminate period of time
not to exceed FIVE (5) YEARS.

The defendant shall receive credit

against such sentence for time served in the amount of one hundred

JUDGMENT OF CONVICTION:

Page -3-

ninety (190) days.
The Defendant is further ordered to pay restitution in an
amount to be determined, and shall remain open indefinitely until
the Court is provided evidence that the need for restitution has
terminated.
IT IS FURTHER ORDERED

County,

deliver

CONVICTION to

two

the

(2)

that

the Clerk of

certified

copies

Sheriff of Latah County,

of

the Court,
the

one to

Latah

JUDGMENT

serve

OF

as a

commitment of the defendant to the Idaho State Board of Correction,
and one to be delivered by the Sheriff of Latah County to the
appointed agents of the Idaho State Board of Correction when the
defendant is delivered to such agents' custody.
DATED this

23vzi,

ll-{a.vlh
day of .Februa:r:y,

2002,

NT.INC PRO TUNC to

February 22, 2002.

JOHN R. STEGNER
John R. Stegner
District Judge

JUDGMENT OF CONVICTION:
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EXHIBIT C

DISTRICT COURT
SECOND JUDIGAL DISTRICT
STATE OF IDAHO

JOHN R. STEGNER

i1''· ·

RESIDENT CHAMBERS
LATAH COUNiY COURTHOUSE

DISTRICT JUDGE

PH: (208) 883--2255

P.O. BOX 8068

FAX; {208) 883·2259

MOSCOW. IOAHO 83843-0566

October 31, 2002

Commission of Pardons and Parole
PO Box 14
Boise, ID 83707
RE:

State v. Jeremv Brown, Inmate No. 65625
Latah County Case No. CR-01-01271

Dear Commissioners:
I am writing in reference to Jeremy Brown, (Inmate No. 65626). I am writing
now because in all likelihood I will not be on the bench when he comes up for parole.

Mr. Brown is in prison because he shot Adam Brausen in the head. Mr.
Brausen sustained permanent and profound injuries as a result of Mr. Brown's senseless
violence. I originally sentenced Mr. Brown to the custody of the Idaho State Board of
Correction for a term of not less than twenty-five (25) nor more than thirty (30) years. I
specifically sentenced Mr. Brown to fifteen (15) years fixed on a plea of guilty to
aggravated battery and an additional consecutive sentence of not less than ten (10) nor
more than fifteen (15) on the sentencing enhancement for the use of a deadly weapon in
commission of the aggravated battery.
Mr. Brown subsequently filed a motion for reduction of sentence, which I
granted. I reduced Mr. Brown's sentence to not less than twenty (20) nor more than
thirty (30) years in the custody of the Idaho State Board of Correction. The specific
sentence is fifteen (15) years fixed on the aggravated battery and a consecutive .
fi\·e (S) nor more than fifteen
on the
additional sentence not less
ncen1ent.

The reason I reduced Mr. Brown's sentence was to give Mr. Brow:r) the
opportunity to rehabilitate himself and to prove to you that he is someone who is
capable of complying with societal mores. I certainly hope and trust that you will not
release Mr. Brown if you have any reservations about his having rehabilitated himself. I
believe that by acting in the way that I have I am placing Mr. Brown's rehabilitation in
his own hands with the Commission of Pardons and Parole as the ultimate determiner
of whether he has done what is necessary to return to society. I trust you will discharge
this responsibility accordingly.
If you have any questions, please feel free to contact me.

Sincerely yours,

John R. Stegner
District Judge

JRS:to
pc:
Michelle Evans, Deputy Prosecuting Attorney
Mark Moorer, Attorney for Mr. Brown

EXHIBIT D

·-----

MARKS. MOORER
ATTORNEY FOR DEFENDANT
113 N. Jackson St.

2aa2 OCT 25 pH 4: 44

P.0. BOX 9004

MOSCOW, ID 83843
(208) 882-2539
FAX (208) 882-4490

~

rc; L~
ID)

IDAHO STATE BAR NO. 3 8 ~ '0

1

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH
STATE OF IDAHO,
Plaintiff,
vs.
JEREMY JOSEPH BROWN,
Defendant.

)
)
)
)
)
)
)
)
)
)

Case No. CR-01-01271

ORDER REDUCING SENTENCE

This matter having come before the Court on Defendant's Motion to Reduce
Sentence pursuant to Idaho Criminal Rule 35, and the Court having reviewed the
pleadings, heard argument of counsel, and for reasons articulated on the record;
IT IS HEREBY ORDERED:
That Defendant's Motion to Reduce Sentence is granted. On the charge of
Aggravated Battery, LC. 18-903, 907, 908, the Defendant shall be committed to the
custody of the Idaho State Board of Correction for a period of Fifteen ( 15) years, the
Defendant shall serve a minimum period of confinement of not less than Fifteen ( 15)
years, during which the Defendant shall not be eligible for parole or discharge or credit or
REDUCING

reduction of sentence for good conduct except for meritorious service. Further, the
Defendant shall be committed to the custody of the Idaho State Board of Correction for a
period of Fifteen ( 15) years on the Sentencing Enhancement and pursuant to Idaho Code
§ 19-2513, the Defendant shall serve a minimum period of not less than Five (5) years,
during which the Defendant shall not be eligible for parole or discharge or credit or
reduction of sentence for good conduct except for meritorious service. Further, said
sentences shall be served consec_~tively, for a total maximum period of confinement of
Thirty (30) years and a total minimum period of confinement of Twenty (20) years. After
said Twenty (20) years minimum period of confinement, the Defendant shall
subsequently be confined for a maximum indeterminate period of time not to exceed Ten
(10) years.
All other terms and conditions of the Judgment of Conviction entered on March
25, 2002, shall remain in full force and effect.
DATED this

J.5* day of October, 2002.
JOHN R. STEGNER
Judge

ORDER REDUCING SENTENCE
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CERTIFICATE OF MAILING
I hereby certify that true and correct copies of the foregoing were hand delivered,
this

c::<5

day of October, 2002, to:

Michelle M. Evans
Deputy Prosecuting Attorney
P.O. Box 8068
Moscow, ID 83843

1 copy

MARKS. MOORER
Attorney for Defendant
P .0. Box 9004
Moscow, ID 83843

l copy

CLERK OF THE COURT

By:

Judy Hofatrand

-----------
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT

2

OF THE STATE OF IDAHO

3

IN AND FOR THE COUNTY OF LATAH

4

STATE OF IDAHO,
5

Plaintiff,

)
)
)

) No. CR-2001-01271

6

vs.

7
8
9

)
)
)
JEREMY JOSEPH BROWN,
)
)
Defendant.
_______________________ )

10

SENTENCING,

11

HAD THE 22nd DAY OF FEBRUARY, 2002, AT 9:32 A.M.

12

13

The Honorable John R. Stegner,

PRESIDING:

District Judge

14
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A P P E A R A N C E S

16
17

FOR THE STATE:

MS. MICHELLE EVANS
Deputy Prosecutor
LATAH COUNTY PROSECUTOR'S OFFICE
P.O. Box 8068
Moscow, Idaho 83543

FOR THE DEFENDANT:

MR. MARKS. MOORER
Attorney at Law
113 North Jackson Street
Moscow, Idaho 83843
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compensated, he clearly hasn't compensated Mr. Brausen

133

are such that retribution is of equal importance in the

2

for the effects of his action, and I find 1t extremely

2

3

unlikely that Mr. Brown will be able to compensate

3

I, therefore, sentence you, Mr. Brown, to

4

Mr. Brausen for the inJunes he has sustained.

4

the custody of the Idaho State Board of Correction on

5

know how one compensates someone for the type of

5

the charge of Aggravated Battery for a period of 15

6

inJunes that Mr. Brausen has sustained. I don't even

6

years consisting of a minimum period of confinement of

7

think that the medical bills will be paid.

7

15 years during which time you will not be eligible for

8

parole and discharge or credit or reduction of sentence

9

for good conduct except as provided by Section 20-lOlD
of the ldaho Code.

I don't

The next criteria is that the defendant has

8

no history of prior delinquency or criminal activity or

9

protection of society.

10

has led a law abiding life for a substantial period of

lO

11

time before the commission of the present crime. Given

11

12

that Mr. Brown sent -- spent a period of time at the

12

to the custody of the Idaho State Board of Correction

13

for a period of 15 years, consisting of an minimum

13 Juvenile Correctional Facility in St. Anthony, I find

As to the enhancement, I hereby sentence you

14

that that criteria has not been met and that there is,

14

period of confinement of 10 years, during which time

15

specifically, a history of prior delinquency in

15

you will not be eligible for parole or discharge or

16

Mr. Brown's background.

16

credit or reduction of sentence for good conduct,

17

except as provided by Section 20-101D of the Idaho

The next criteria is that the defendant's

17
18

criminal conduct was the result of circumstances

18

Code, and a subsequent indeterminate period of

19

unlikely to recur. I don't know whether those

19

not exceeding 5 years.

20

circumstances are unlikely to recur, but I think I need

20

21

to make a positive finding, however, for that to be a

21

expressed concern about the charging decision in this

22

mitigating circumstance, and I do not find that that

22

case, that they, in some ways, can't understand why you

23

has been established.
And, finally, the character and attitudes of

24

25

the defendant indicate that the commission of another

crime is unlikely. I also find that that criteria has

2

not been met in Mr. Brown's case.
The State correctly points out that of the

3

23

were not charged with attempted murder, Mr. Brown. I
can tell them from my experience that I have handed out

25

sentences that would be less than this for attempted

136

murder.

2

Good luck to you, Mr. Brown.

3

MS. EVANS: Your Honor, to clarify those

4

four criteria for sentencing, those being the

4

5

protection of society, deterrence of the individual and

5

6

I know that Mr. Brausen's family has

24
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sentences, are those consecutive?
THE COURT:

Yes, they are.

the public generally, the possibility of

6

MS. EVANS: Thank you.

rehabilitation, and punishment or retribution for

7

THE COURT: That means, Mr. Brown, that you

8

wrongdoing, of those four, the protection of society is

8

will serve a period of incarceration of not less than

9

clearly the most appropriate.

9

25 years, nor more than 30.

I cannot fathom what caused this crime.

lO

THE COURT:

10

Do we have anything else to take

up'

11

Mr. Moorer, you said that it was not hernous, not

11

12

v,c1ous. and not cruel. I disagree with 1ou. I think

12

MS. EVANS:

13

1t

13

MR. MOORER;

t t

calious J1sreqard for human !ife 1 n the extreme.

14

:Jnn~1t imagine a more calloused disregard for human

15

16

vicious and heinous and crueL

life than 'Nhat I have seen.

11
18

It sho 1.vs a

ht~ad,

l7

18

the defirHtion of callous rndifference to

1)

Jf I could, I 1nouid impose on Mr Br,1wn the
that

sustained on Mr

r hJt

rJrJus,_:n

,:-11tn1n 1nv pov1er, t'Jut l do f,r;r_j
not r)nly c3l!s

No, Your Honor.

Thaok you.

r1oth1ng, Your Honor.

you.

THE COURT:

We are in

(COURT RECESSED 3:09 P.M.)

Pointblank, and shooting someone in the

ol

20
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Thank

